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Editorial 





Fifteen years ago the thing which most threatened our institutions was bad 
government in the cities. This was such a conspicuous fact that there was practically 
no cavil over it. The only question was a way out of the plight, and there was 
much cause for the very general pessimism which prevailed. 

Since that time there has been a revolution in city government. Ideas then 
cherished by a few have prevailed throughout the‘land. Honest government has 
succeeded rotten government and efficient government has succeeded wasteful and 
irresponsible government in hundreds and hundreds of cities. In the comparatively 
few cities where there has been no complete departure from old forms there has 
been in nearly every instance encouraging progress. We have not yet made every 
city government simple, direct, responsible and economical, but the movement 
has gone so far that we can foresee complete victory. Municipal government is 
today by no means the chief menace to our political welfare. 

There is nothing in the entire history of the Republic which so clearly indicates 
that the American people are not bankrupt in respect to local government. The 
progress made removes a poignant threat and stimulates us to increased endeavor 
to make all our political machinery responsive and effective. The principal single 
agency which has operated in this field is the National Municipal League. In con- 
junction with the Short Ballot Organization, the League has published model city 
charters und has lent direct assistance to many cities engaged in remaking their 
organic law. 

At the present time the weakest link in our system is state government. 
Without neglecting the great work in the cities, the National Municipal League 
now directs its efforts toward improving state government. At the annual meeting 
held in Cleveland in December the work of preparing a model state constitution 
was undertaken with great enthusiasm. A number of articles were submitted, dis- 
cussed, revised and given a tentative approval. During the year a committee on 
state government will work on this material and at the next meeting will submit 
a draft constitution. 

The progress made in city government has been reflected in recent years in 
proposals concerning state government. There has been sufficient experience to 
justify expert opinion concerning the machinery needed for legislative and executive 
branches, and the relation which these branches should bear to each other. At the 
same time a definite ideal concerning the structure of the state judicial system 
has been evolved. Interest in the structure of state government is always alive in 
some states. Amendments to constitutions are offered in a number of states at all 
general elections. If we were to have a general revision in every state once in forty- 
eight years we would average one convention a year. The field is now ready for the 
workers. As in the case of municipal government, one locality can advise with 
and assist all the others. The opportunity for testing ideas in certain communities 
is one of the greatest merits of our federated system. 

The work of preparing the model judiciary article was delegated by the National 
Municipal League to the American Judicature Society. For the purposes of the 
Cleveland conference a judiciary article derived from that published in Bulletin 
VII-A (p. 111) was submitted. That draft was produced on the theory that a 
unification of courts might be brought about through an amendment of the consti- 
tution; that such unification necessarily involved so many sections that it would 
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have to be dealt with in the form of a schedule of legislation attached to the judiciary 
article. But this manner of presentation lacks the directness and simplicity which 
is desirable. These considerations have led to the drafting of a judiciary article 
which unifies the courts of a state and provides adequate rule-making and admin- 
istrative machinery in the fewest possible words, leaving the details of organization 
to rules to be made by the judges themselves. In this way the schedule of legislation 
is dispensed with and the fundamental features of the judicial system are presented 
clearly and concisely. 

This new draft judiciary article is published in this number in the form in 
which it will be submitted to the Committee on State Government of the National 
Municipal League. Comment and criticism are invited from all quarters. When 
accepted, in whatever form, the model judiciary article will be widely published, 
and should be in such form that it can stand as the expression of the last word in 
respect to court organization until such time as actual experience may qualify it. 

The National Municipal League has just completed its first quarter century, 
and enters upon its second with a keener resolution and a firmer hope than ever. 
Charles E. Hughes is president for the current year. The League leads in the most 
stimulating and encouraging work now being done in our country. If all those 
who profess undying love for our system of government were acquainted with the 
work of this organization and giving it their support, there would be far less fear 
and frothing over the activities of anarchistic agitators. 





Model Judiciary Article 


Introduction 


This judiciary article has been drafted 
to— 

1. Effect’a unification of the courts of 
a state. 

2. Restore to the courts control of prac- 
tice and procedure through the rule-mak- 
ing power. 

3. Disturb existing procedure and offices 
as littIe as possible. 

4, Exclude detailed provisions of a stat- 
utory nature. 

5. Be as far as possible self-operative. 

6. Be applicable with slight change to 
all but a few states. 

Valid complaint of the courts is largely 
directed to the administrative side of the 
judicial function. In a final analysis it 
means that the courts do not employ busi- 
nesslike methods for doing what is ac- 
tually judicial business. The judicial sys- 
tem is unable to react to this body of criti- 
cism. Its product’in the average state is 
the product of a very large and complex 


machine. It is composed of a large num- 
ber of separate units with no sufficient 
means for co-ordinating their effort. 

The judicial system of a state has a 
definite task to perform, that of adminis- 
tering justice in a myriad of forms, but it 
has no adequate means of informing itself 
of the precise nature of this task. The 
institution has no record of previous per- 
formance. It is, in fact, an extensive in- 
stitution without a brain. 

The inability of the institution to react 
to criticism led a long time ago to at- 
tempts to direct its efforts through legis- 
lation. The legislature, as the only agency 
through which action could be obtained, 
was resorted to for thousands of sections 
of law. This indirect method has not 
availed. We are as far now, as when we 
began, from achieving the desired end. 
The great body of statutory procedure has 
tied the hands of the judges. It has cre- 


ated numberless new substantive mghts, 
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each the subject of fresh litigation. It is 
a method which violates our doctrine of 
separation of powers.? 

The judges have been trusted with the 
most delicate and difficult function of 
ascertaining the law and applying it: to 
concrete situations, but the ordinary, 
every-day management of the courts’ af- 
fairs has been taken from them.? The 
legislature assumed this unwonted func- 
tion because the judges never possessed 
such organization as would enable them to 
exercise these necessary powers of admin- 
istration. 

Based upon an analysis of the situation 
thus roughly expressed there has grown up 
in recent years an idea of providing the 
judicial institution with the organs which 
it lacks; of simplifying its structure; of 
tying together its several parts; of en- 
abling it to inventory its work and its 
resources so that the work can be done 
promptly and economically. 

This is commonly called unification of 
the courts. The principle of controlling 
procedure through court-made rules is a 
necessary part of this idea. 

We have gone a great way when we have 
discovered the great, pervasive, underly- 
ing cause for shortcomings, and have for- 
mulated a definite ideal of improvement. 
But it is still a difficult matter to express 
that ideal in legislative terms and to adapt 
it concretely to an extremely complicated 
situation. In recent years there have been 
a number of attempts to accomplish this, 
through amendments to constitutions, 
through acts of legislature, or through 
combinations of the two.* In most states 
no considerable advance can be made with- 
out changing the constitution. This does 
not imply that the new principle is in con- 
flict with the spirit of any constitution ; it 
is due merely to the unnecessary details 





1Report of Special Committee to Suggest 
Remedies, etc. Proc, Am. Bar Ass’n, 1909, pp. 
595-598. 

*Board of Statutory Consolidation of the 
State of New York. Preliminary Report, 1912, 
Reprinted in Journal of the Am. Judicature 
Soc., Vol. I, p. 77. 

*Journal of the Am. Jutscanture See, Vol. I, 


Pp. 15. No. 2, p. 3. No. 3, pD. No. 4, p. 
101 Vol. II, No. 6, pp. 133 and 145. 
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which encumber constitutions and effect- 
ually block comprehensive legislative re- 
form. 

This judiciary article is concerned 
wholly with co-ordinating the various 
courts of a state. It conserves all that is 
useful of the old system; it provides the 
unified system with the means for its own 
control; it aims at an environment within 
which every judge can develop his latent 
powers. It recognizes the need for only 
three kinds of courts, namely: (1) one 
for appellate business; (2) one for trials 
of all kinds, and (3) one for the special 
convenience of each separate county. 

The effect of the article is to consoli- 
date all existing tribunals in one of these 
three main departments. It then provides 
for the management of the entire institu- 
tion through a council of judges, which is 
composed of representatives of the three 
kinds of judges. Since every department 
of the unified court, and every section of 
the state, is represented in the Judicial 
Council, it follows that the Council has 
knowledge of the present working of every 
branch court throughout the State. And 
conversely, every portion of the State is 
in constant touch with the central man- 
agement, because the local presiding jus- 
tice is a member of the Judicial Council. 
This ties the institution together—giving 
it a working organization of the simplest 
type. With the provision for recording 
data of administration, and the plan for 
judges’ meetings, the judicial body ac- 
quires a brain and a nervous system. 

The Judicial Council is provided with 
an executive officer known as the Chief 
Justice of the State. The office of Chief 
Justice is of sufficient importance ‘to jus- 
tify filling it by vote of all the electors. 

The Judicial Council is empowered to 
make, alter and amend all rules of prac- 
tice and procedure and all such enacted 
rules are repealed as statutes but contin- 
ued as the first rules of court. Thus the 
orderly evolution of procedure is permit- 
ted at the hands of an expert and respon- 
sible body. The Council will also control 
the work of all clerks and other ministerial 
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officers through rules and-orders. It will 
also through the heads of departments and 
divisions control the various calendars of 
cases and the assignment of judges to spe- 
cial calendars, so that there need never be 
in any branch a congested calendar while 
in some other branch there is an unem- 
ployed judge. 

The matter of statistics of administra- 
tion and meetings of judges are very im- 
portant parts of the plan.* The data 
inform the court of its own doings; they 
form a foundation for all plans and poli- 
cies. They stimulate judges to higher 
achievements. They inform the public of 
what the courts are doing. If the judges 
serve well the records show it. The sta- 
tistics constitute the memory of the court 
and without memory there is no mind. 

The meetings of judges quarterly in dis- 
tricts and annually as a whole are of first 
rate importance. They enable the judges 
to share their experience and advise one 
another. They broaden out the authority 
of management to all the judges and per- 
mit the least of them to exert an influence 
proportionate to his intrinsic worth. 

Meetings are necessary for judges just 
as they are necessary for any other de- 
tached workers in a difficult field. Juris- 
prudence is not static. Its growth calls 
for the closest community of study and 
experiment. Our present method of 
pigeon-holing practically all of our judges 
prevents effectually all sense of mutual re- 
sponsibility and mutual assistance and 
exchange of ideas and experience. It pre- 
vents esprit de corps. It limits the prog- 
ress of judicial thought and action and 
brings the courts to a position comparing 
unfavorably with the progress made in 
other fields of intellectual effort. 

If it be thought that the powers neces- 
sary to the successful administration of 
the courts are dangerous powers the 
answer is that the statistics and the judi- 
cial meetings supply the needed checks. 
They make of the entire judicial institu- 
tion a body which must disclose all its 
doings and measure up to honest and open 


Sepenat of the Am. Jud. Soc., Vol. I, No. 5, 
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public opinion. There is abundant expe- 
rience to prove this in the history of cer- 
tain American courts which have been 
organized with conspicuous powers and 
leadership and regularly utilize statistical 
reporting and meetings of judges.® Such 
courts know what the public and the legal 
profession think of their work. The peo- 
ple are given an opportunity to voice their 
complaints freely, sincerely and in confi- 
dence. While many complaints are based 
upon a misunderstanding, the opportunity 
to express them serves a necessary func- 
tion in establishing the judges in the con- 
fidence of the people. The judges in meet- 
ing cannot ignore complaints, for they 
have too much self-interest. The meet- 
ings inevitably lead through interchange 
of views to the preponderance of the opin- 
ions of the more conscientious and amni- 
tious judges, so that the standards of the 
leaders become the accepted standards of 
all. 

The meetings and statistics make for 
standardized justice. This is something 
toward which we are slowly groping, first 
in the large cities, where chaotic condi- 
tions of judicial administration work such 
obvious evils, and eventually in the State 
at large, as the true unit of judicial ad- 
ministration. Standardized justice is a 
somewhat vague ideal, but we can shape 
conditions at least to permit of standard- 
ized methods of administration. 

In conclusion, attention is invited to 
the fact that the unified system 1s very 
much simpler than the existing system of 
courts in any State. And yet it is effected 
with comparatively little change. It 
merely introduces certain factors which 
have been lacking in the equation, and 
which have been proved necessary to its 
solution. The new features have been 
tested under the most severe conditions of 
administering justice in American juris- 
prudence. They are the factors which 
must be introduced if we are ever to make 
substantial progress in this vitally impor- 
tant work. 


®Vid. Reports of the Municipal Court of 
ee and the Municipal Court of Philadel- 
phia. 





Draft Judiciary Article 


Section 1. General Court of Justice Created.] On and after Janu- 
ary 1, 192.., the judicial power heretofore vested in the [here name all 
the courts of the State] shall be vested in the General Court of Justice, 


which shall have three departments to be known as the Supreme Court, 
the District Court, and the County Court. 


The operation of this Article is postponed to permit of the election of a Chief 
Justice, who will organize the General Court by selecting certain judges to be mem- 
bers of the Judicial Council. The new regime will then begin with the same judges 
as before and the same body of procedural rules. There is no jolt whatever in 


making the change, which consists merely in a new and unified authority being 
constituted. 


Section 2. First Judges.] The justices of the Supreme Court and 
the judges of the [here name all the courts of the state except justice of 
the peace courts] holding office on said first day of January, 192.., shall 
constitute the first judges of the General Court of Justice and shall con- 
tinue to serve as such for the remainder of their respective terms and 
until their successors shall have qualified. 

All the judges are consolidated in the state court, but justices of the peace are 

omitted. Their powers and duties are dealt with subsequently. (See Sec. 5.) 


Section 3. Justices of the Supreme Court.] The justices of the 


Supreme Court shall become justices of the Supreme Court department 
of the General Court. 


This draft is made directly applicable to the situation as it exists in a majority 
of the states. In these states there is but one appellate court, which is known as 
the Supreme Court. It is most convenient to retain the accustomed name. A 


future increase of appellate business will be taken care of through the power to 
sit in divisions conferred by Sec. 6. 


A number of states have also intermediate appellate courts. It is essential to 
the principle of unification that these courts be consolidated with the Supreme 
Court to make a single appellate department. In the case of such a state it will 
be well to substitute throughout the Article the words “Appellate Department” in 


place of the words “Supreme Court.” The following alternate Sec. 3 will then be 
applicable: 


Sec. 3. JUSTICES OF THE APPELLATE DEPARTMENT.] The justices of 
the Supreme Court and the judges of the [here name the intermediate court of 
appeals] shall become justices of the Appellate Department. The justices of the 
Supreme Court shall constitute the Supreme Court division of the Appellate 
Department. The judges of the [here name the intermediate appellate court] shall 


become. justices of the several branches of the Appellate division of the Appellate 
Department. 


The alternate section creates an organization which may be expressed thus: 


Supreme Court Division 
APPELLATE DEPARTMENT { First branch 
Second branch 
Appellate Division Third branch 
(Etc.) 


Section 4. Judges of the District Court.] The judges of the Dis- 
trict Court [or Circuit or Superior Court, as the case may be] and the 
judges of the [here name any special municipal courts which have a con- 
siderable trial jurisdiction] shall become judges of the District [or Cir- 
cuit, or Superior] Court. 

As there are to be but two trial departments in the General Court, any exist- 
ing special municipal courts will have to be classified either as parts of the Dis- 
trict Court, orsas parts of the County Court. The classification will be based upon 
the extent of jurisdiction previously conferred upon the municipal court in ques- 
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tion. Most of these special courts have limited jurisdiction and will naturally fall 
into the County Court class. There is a presumption that in any county which has 
such a special municipal court there is too much work for a single county judge. 
The judge of the former municipal court will thus become an associate with the 
county judge, with like powers unless the Judicial Council selects one to supervise 
the activities of the other. 


Section 5. Judges of the County Courts.] The judges of the 
County Courts [or Probate Courts, if they are the only courts of county 
jurisdiction] shall become judges of the County Court, and justices of 
the peace shall be attached as magistrates to the County Court branch of 
the County in which they reside. 

There is much less need for justices of the peace than formerly, owing to the 
improved means of travel and communication afforded by trolley lines, automo- 
biles, rural delivery of mail and telephones. Lay magistrates should continue only 
in the precise localities where they can be useful. They should be under the super- 
vision of the County Judge.° Under proper rules a certain number of justices of 
the peace can be useful as assistants to the local judges, and the remainder should 
be relieved of office as vacancies arise. The County judge is made responsible for 
the administration of justice within the county up to a certain limit of jurisdiction, 
say $500 in civil actions, and offenses punishable with three months’ imprisonment. 
He should hold court occasionally in the towns in his county, and should monopo- 
lize the conduct of jury trials.’ 


Section 6. Jurisdiction of Supreme Court.] The Supreme Court 
‘shall have and exercise [here insert all the powers and jurisdiction 
which it may be desired to confer upon the state’s highest tribunal] 
The Supreme Court shall have power to sit in two or more divisions, 
when in its judgment this is necessary for the proper dispatch of busi- 
ness, and to make rules for the distribution of business between the divi- 
sions and for the hearing of certain cases by the full court. 

With respect to the manner in which the Supreme Court will conduct its 
business this section is made broadly permissive. In all except a few less populous 
states it is necessary to have more than one division if the one-man opinion is to 
be avoided. Experience has clearly demonstrated that it is far better to have a 
single court of appeal, however numerous, working in divisions, than a separate 
intermediate appellate court. These divisions may be of three or five, or any 
other convenient number, and there may be various plans for the distribution of 
appellate work among them to accomplish these two purposes: (1) to permit 
of a maximum output; and (2) to permit of a hearing in banc, or by the Supreme 
Court division when there is involved a question of constitutional interpretation, 
or a threatened conflict between the decisions of two co-ordinate divisions. But 
it is far safer to leave the matter of divisions and distribution of business to the 
judges. Attempts to define these regulations arbitrarily are likely to result in 
embarrassment. There is no reason whatever for attempting to define them in 
the constitution. Judges entrusted with the great powers conferred upon such a 
court can be trusted to regulate the mechanics of operation. 


Section 7. Jurisdiction of District Court.] The District Court 
shall have original jurisdiction in all cases civil and criminal, except 
where exclusive jurisdiction is by this constitution or by law conferred 
upon some other department or division of the General Court. It shall 
have such appellate jurisdiction as may be prescribed by general rules 
made by the Judicial Council, or by law. 

Appellate jurisdiction is conferred upon the District Court because it may 
appear expedient to have a final review of ¢ertain of the smaller causes appealed 
from the County Court without taking them to the state Capitol. Appeals from 
the local courts present a difficult problem, one which has never been solved satis- 
factorily. It may be that the District Court can dispose of the lesser of these 


appeals, or all of them, and save the expense of going to the highest court. The 
section is so phrased as to permit of experiment. 





*Vid. Efficient Local Courts. Journal of the ‘Bul. VII-A, Am. Judicature Soc., p. 56. 
Am, Jud. Soc., Vol. III, p. 13. *Bul, VII-A, Am. Judicature Soc., p. 18 
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SECTION 8. County Court Jurisdiction.] The County Court shall 
have original jurisdiction to try all causes at the present time within the 
jurisdiction of the County Court and Justices’ courts, unless or until 
otherwise provided by law. 

If the state be one which has no court of county-wide jurisdiction except the 
Probate Court, it will be necessary to insert in this section the extent of civil and 
criminal jurisdiction which can be successfully exercised in the average sized 
county by a single judge. This may be assumed to be civil jurisdiction to $500 
and criminal jurisdiction to include misdemeanors. 

The plan in force with respect to probate jurisdiction should not be disturbed 
if it is giving satisfaction. Where probate proceedings are in the hands of capable 
judges it is simpler to permit an appeal direct to the highest court rather than to 
have an appeal to the nisi prius court with retrial. There is no need to refer 
specifically in the constitution to the manner in which probate jurisdiction will 


be exercised. This will be controlled by rules which will permit of adaptation to 
any plan which ultimately receives approval. 


Section 9. Judicial Offices Continued.] The terms of office, modes 
of selection and salaries of judges shall remain, until changed by law, as 
at the time of the adoption of this Article. 


Section 10. Election of Chief Justice.] At the general election to 
be held on the...... ee scene , 192.., a Chief Justice of the General 
court shall be elected for a term of.......... years in the same manner 
provided at that time for the nomination and election of justices of the 
Supreme Court. When a vacancy occurs in the office of Chief Justice a 
majority of the Supreme Court justices shall choose one among their 
number to act as his successor for,the remainder of the unexpired term 
(or, until the next general election). The salary of the Chief Justice 
shall be $...... ..and shall not be [increased or] diminished during his 
term of office. 


If justices of the Supreme Court have been elected by districts the foregoing 
text should be altered to provide for the election of the Chief Justice in the manner 
provided for the office of Governor. The duties of the Chief Justice are largely 
executive in nature and this may be cited as a reason for making his term shorter 
than that of other judges of the Court of Appeal. No recommendation is made. 
If a relatively long term is provided it would be safer to omit the restriction on 
increasing his salary during his term of office. If the term is relatively short the 
limitation may be included on the theory that it will prevent him from lobbying 
for an increase of salary. ’ 


Section 11. Powers and Duties of Chief Justice.] The Chief Jus- 
tice shall be an additional justice of the Supreme Court and Presiding 
Justice thereof. He may sit in any division thereof. He shall preside 
over meetings of the Judicial Council and shall be executive head of the 
General Court of Justice, exercising such powers as are herein expressed 
or may be hereafter conferred by rules, not in conflict herewith, made by 
the Judicial Council. It shall be the duty of the Chief Justice to organ- 
ize the General Court. The Chief Justice shall cause to be published an 
annual report which shall include statistics regarding the business done 
by each department of the General Court, and the state of the dockets at 


the close of the year.. 

The Chief Justice will organize the General Court before the date set for its 
operation by designating certain judges to make up the Judicial Council. This is 
all that is required. With the Judicial Council constituted the new system can go 
into operation without a hitch, and with almost no change affecting the duties and 
powers of the various judges. Rules of administration will need to be made in 
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certain fields at an early date, and others from time to time under the general 
administrative and rule-making powers conferred upon the Judicial Council. The 
Chief Justice will see that these rules are being properly observed. 


Section 12. Districts Created.] Subject to alteration by the Judi- 
cial Council or by law, the state shall be divided into the following dis- 
tricts, namely: 

First District: The First District shall comprise the following 
Counties, to-wit: [and so forth] 

The number of districts will depend upon the total number of District Court 

judges and the area of the state. There should be from five to ten judges in a 

district. Uniformity is by no means essential. A district comprising’a large city 

may have more judges than the average district so as to permit of keeping the 
districts in thinly populated portions of the state from being too extensive in area 
for convenient administration. There may be with advantage considerable irregu- 
larity in the shapes of districts in order to adapt them to existing means for travel. 


Section 13. Assignment to Districts—Presiding Justices.] The 
District Court judges shall be assigned by the Chief Justice to the sev- 
eral districts. As nearly as may be each judge shall be assigned to a 
district containing all or a part of the district [or circuit] where he 
served regularly as a judge prior to the adoption of this Article; but 
every such judge shall be eligible to sit under temporary assignment in 
any other district. Each district shall have a Presiding Justice who 
shall be appointed by the Chief Justice from among the judges over 
whom he is to preside, to serve as such until the end of the term of the 
Chief Justice, or until his retirement, or his removal as Presiding Jus- 
tice by the Judicial Council. The -Presiding Justice in each district 
shall have control over the calendars in the District and County Courts 
in his district and the assignment of judges subject to rules to be made 
by the Judicial Council. 

The first sentence protects every sitting judge in respect to his place of resi- 
dence. There is to be as little disturbance of the former system as possible. But 
in time the principle of the specialist judge will be developed as far as experience 
warrants. Certain judges will unavoidably possess experience and attributes mak- 
ing them of special value in the more difficult causes in such divergent fields of law 
as real estate, damage suits, criminal trials, and so forth. Judges should be 
encouraged reasonably to develop specialization and the litigants of every county 
should have their services available as occasion requires, under the assignment 
system which is provided. 

The duty of the Chief Justice is to see that nothing stands in the way of 
efficient service on the part of all the judges of the entire state. His powers derive 
largely from his selection of the Presiding Justices who constitute the Judicial 
Council. By making such appointment for a term equal to that of the Chief- 
Justice, the Presiding JuStices are made independent agents. But should one of 
them so conduct himself as to incur the disapproval of a majority of his colleagues 
on the Judicial Council, he may be removed as Presiding Justice. This plan affords 
a practical equilibrium of powers between the Chief Justice and the General Court. 


SEcTION 14. The Judicial Council.] There shall be a Judicial 
Council to consist of the Chief Justice, the Presiding Justices of the sev- 
eral districts, and two [or one] justices of the Supreme Court and two 
County Court judges to be assigned for one year by the Chief Justice. 
The Judicial Council shall meet at least once in each quarter at a time 
and place to be designated by the Chief Justice. 


There should be representation of the Court of Appeal and the County Court 
in the Judicial Council. Whether one or two are assigned from each of these 


departments is not a serious consideration. If the plan for one year assignments 
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by the Chief Justice is deemed to confer too much power on the head of the Gen- 
eral Court, by enabling him to alter the make-up of a Judicial Council .which is 
opposed to his policies of administration, the number of such specially assigned 


members may be kept at one from each of these two departments; or the assign- 
ments may be for three or four years. 


SEcTION 15. Powers of the Judicial Council.] The Judicial Coun- 
cil, in addition to other powers herein conferred upon it, or hereafter 
conferred by law, shall have exclusive power to make, alter and amend 
all rules relating to pleading, practice and procedure in the General 
Court, and to prescribe generally by rules of Court the duties and juris- 
dictions of masters and magistrates, also to make all rules and regula- 
tions respecting the duties and the business of the Clerk of the General 
Court and his subordinates, and all ministerial officers of the General 
Court and all its departments, divisions and branches. The Judicial 
Council may reduce the number of justices of the peace in any county as 
vacancies occur. 

This is the only section in which mention is made of masters. It is presumed 
that any state adopting this article will continue its policy with respect to the 
office of master for a time at least. County Court judges could be made ez officio 
masters without salaries by rule of court. In most localities this would fill the 
need. If a salaried office is to be created it will probably be preferred to leave it 
to an act of legislature. 

Under this section the justices of the peace are made amenable to such super- 
vision as the Judicial Council, by general rule, may establish. The number Of lay 
magistrates is left in the discretion of the Judicial Council and no immediaie 
change is made. Elimination of expense and inexpertness can be accomplished in 


time through a series of experiments. Meanwhile the justices are brought under 
the superintendence of the County Court. 


Section 16. First Rules of Court.] The rules in force at the time 
the General Court shall be established regulating pleading, practice and 
procedure in the courts consolidated by this Article, which are not incon- 
sistent herewith, whether the same be effective by reason of any or all 
acts of the legislature, or otherwise, are hereby repealed as statutes and 
are constituted and declared to be operative as the first rules of court 
tor the appropriate departments of the General Court, but subject to the 
power of the Judicial Council to make, alter and amend such rules. 

The foregoing section vests the power to make, alter and amend all rules of 
practice and procedure exclusively in the General Court. This is in line with the 
present trend of thought. If it is considered that this makes too great a limita- 
tion upon the power of the legislature the change of text should result in protect- 
ing the court in its exclusive power and responsibility for a period of at least five 
years, in order to give the judges a reasonable opportunity to exercise the rule- 
making power without interference. 


Section 17. Clerk of the General Court.] There shall be selected, 
by nomination of the Chief Justice and confirmation of the Judicial 
Council, a Clerk of the General Court of Justice, whose duties shall be 
prescribed by the Judicial Council. The Supreme Court reporter and 
clerks of all existing courts at the time of the establishment of the Gen- 
eral Court shall continue in office until their terms expire or are termi- 
nated according to law, and shall be subject to the general supervision of 
the Clerk of the General Court. As vacancies occur in the offices of such 
clerks and Supreme Court reporter the places shall be filled in the man- 
ner provided above for the selection of the Clerks of the General Court, 
and the persons so selected shall hold for such terms and receive such 
salaries as the Judicial Council shall direct. 
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A Chief Clerk is required because it is through the clerk’s office that a good 
share of the co-ordination of the courts is to be secured. The responsibility fo 
economical and expert functioning devolves upon the Chief Justice, and the head 
of the clerk system becomes his right hand in administration. It follows that the 
Clerk should be appointed by the Chief Justice and should hold at the pleasure of 
the Judicial Council. This does not imply frequent changes; it means, on the 
contrary, that the Clerk will become the willing agent of the court management. 

The clerks of the nisi prius courts become virtually deputies of the Chief Clerk. 
In some states the county clerks are ez officio clerks of the nisi prius courts. It 
is presumed that under this section their successors from time to time will be 
named by the Judicial Council as local clerks. But in the more populous counties, 
where a differentiation is needed, and nothing is to be saved by the old plan, the 
Council can retain indefinitely as clerk one whose term as county clerk has expired. 
In the least populous counties one clerk can serve both as District Court clerk and 
County Court clerk.® And in all other counties the County Court clerk can be 
designated by rules to assist the District Court clerk as deputy. 

The provision to the effect that all clerks shall “hold for such terms as the 
Judicial Council shall direct” permits of long tenure and takes the office out of 
politics. Expert clerks are an absolute requisite to the proper administration of 
justice. Inexperience and unfitness cause waste. But it is not so simple a matter 
to determine whether their salaries shall be fixed by the Judicial Council or by 
the legislature. The reasons in support of the inclusion of the provision are these: 
(1) The work and responsibility in the various counties is not uniform. A wniform 
salary would be ‘too high in some instances and too low in others. If made to fit 
each particular job the duty must rest with the court. A legislature would bungle 
it and salaries fixed by county boards might be so low as to prejudice the work of 
the courts; (2) Experience in certain localities has proved very clearly that it is 
demoralizing to the ministerial officers of a court to be employed by the court and 
to look elsewhere for a fixing of salaries. It makes them an organized group of 
solicitors for salary increases, acquiring political power for this sordid end; (3) 
The Court itself would hold its officers to a high standard of performance and 
could be trusted to be neither niggardly nor wasteful. Legislatures and county 
boards inevitably treat these offices as party perquisites, and to this end a number 
of officers, each with a small amount of work and a small salary, and a frequent 
turn-over of the offices, are found convenient. 


SecTIoN 18. Meetings of Judges.| Meetings of the Judges of the 
Supreme Court and meetings of the District and County Judges of the 
several districts shall be held separately at least once in each quarter, 
at times and places to be designated by the presiding Justices. The 
Chief Justice shall be notified of all department and district meetings 
and shall, in his discretion, attend, preside and take part in such meet- 
ings. The judges of all departments shall meet together and in depart- 
ments once in each year at a time and place to be designated by the 
Chief Justice. At all such meetings the judges shall receive and investi- 
gate or cause to be investigated all complaints pertaining to the opera- 
tion of the courts in which they sit, and the officers thereof, and shall 
take such steps in reference thereto as they may deem necessary and 
proper. The judges shall have power at any meeting, and it shall be 
their duty, to recommend to the Judicial Council all such rules and reg- 
ulations for the proper administration of justice as to them may seem 
expedient. 

The important function fulfilled by meetings is explained in the introduction. 


SEcTIon 19. Impeachment and Removal.] Any judge may be re- 
moved from office by impeachment in the manner provided in or author- 
ized by this constitution for impeachment. The General Assembly may, 
for cause entered upon its journals, upon due notice given and oppor- 

*This was done successfully in the case of 


the Federal Circuit and District Courts be- 
fore the former were abolished. 





AMERICAN JUDICATURE SOCIETY 141 
tunity for defense, remove from office any judge upon the concurrence of 
two-thirds of all the members elected to each house. 
Removal of judges by legislative vote has been possible in Massachusetts for 
over a century, and its conservative use proves that it is no source of danger. 


At the same time it appears to escape the criticism now generally leveled at 


impeachment, that it is practically unworkable except in the most extreme 
cases. 


Section 20. State Expense.] All remuneration paid for the serv- 
ices of judges and officials provided for under this Article shall be paid 
by an appropriation by the Legislature, and shall be reckoned as part of 
the expense of the judicial establishment under this Article. The Legis- 
lature may by law provide for the apportionment among the several 

. counties of the state of the expense of the maintenance of the General 
Court so far as the same may exceed the revenues received therefrom. 
If there is in any state a different plan for financing the courts which is giving 


satisfaction that plan should be retained. The same comment fits the succeeding 
section. 


SecTIoN 21. Fees Paid to State Treasurer.] Subject to alteration 
under rules made by the Judicial Council the fees taxed shall be such as 
were at the establishment of the General Court provided by law. All 
such fees and all masters’ fees shall be paid to the Clerk of the General 
Court. All fines collected shall be paid to the Clerk. All fees, costs and 
fines paid to the Clerk shall be accounted for by him monthly and paid 
to the State Treasurer. 


Section 22. Power of Legislature.] When requested .by written 
resolution of a majority of the Judicial Council, the Chief Justice con- 
curring therein, the Legislature shall have power to enact legislation in 


conflict with this Article. 


This section should remove objection to a judiciary article which is thought 
to go unduly into detail or to contain matter which for convenience of amendment 
would better be in statutory form. By requiring concurrence on the part of the 
General Court and the legislature all danger of “ripper” legislation is removed, 
and still opportunity is provided for making any correction which experience may 


call for. 





Plenty of Courts 

Our federal system results in complica- 
tions, since we have both state and United 
States courts. There is all the more rea- 
son for simplicity of structure within the 
state. But this reason has been grossly 
neglected. 

Take, for instance, the City of Jackson, 
Tenn., a town of less than 25,000. Jack- 
son has a federal court, a state Supreme 
Court, a Court of Civil Appeals, a Chanc- 
ery Court, a District Court, a County 
Court, a City Court, and a Magistrate’s 
Court. These facts are cited in a prospec- 
tus of a law school as an argument in 
favor of studying law in Jackson. The 
prospectus says: “Jackson has a wonderful 
wealth of courts.” It has, indeed, though 


it is not far in advance of many of our 
large cities. 

If efficient administration of justice de- 
pended upon multiplicity of courts we 
would have the best judicial system in the 
world. 





The Problem Stated 


“Whatever the framework of govern- 
ment, we must finally come back to the 
administration of government by humans; 
by poor, peccable, corruptible, vain, futile, 
learned, benevolent, philanthropic, blessed 
mankind, and after all, and under all these 
forms the problem is to get the benevolent, 
the beneficent, the intelligent activities of 
the human mind in operation in the serv- 
ice and under the forms of government.” 

Francis Lynpe Stetson. 








Anachronisms in Law 


‘Delivered by Dr. Roscoe Pound Before the Conference of Bar Asso- 
ciation Delegates at the Meeting of the American Bar 
Association at Saratoga, September 3, 1917 


Perhaps the most significant advance in 
the modern science of law is the change 
from the analyjical to the functional 


standpoint. For the jurist of today, the 
world over, seeks to discover and to pon- 
der the actual social effects of legal insti- 
tutions and legal doctrines. Instead of 
comparing the abstract content of legal 
rules, he seeks to study their social opera- 
tion and the effects which they produce in 
action and to compare them in their con- 
crete applications. Instead of regarding 
law as something which will work itself 
out in the slow unfolding and realization 
of an ideal in human experience, he re- 
gards it as something which may be 
improved by intelligent human effort and 
holds it his duty to discover the best means 
of furthering and directing such effort. 
This movement goes along with and is a 
part of the pragmatist or instrumentalist 
movement in modern thought. Men no 
longer think in closed systems nor seek 
to foreclose change by rigid postulates 
from which all details are to be inevitable 
logical deductions. The analogies of mod- 
ern thought are to be found not in 
geometry but in biology. 

An institution, a rule or a doctrine may 
be an anachronism historically and yet 
may not be one functionally. Looked at 
historically, the reasons which gave it 
birth may have wholly disappeared. 
Looked at analytically, it may not fit 
nicely into the logical scheme of the time. 
Looked at functionally, however, it does 
not always follow that we have an ana- 
chronism. In practical subjects, such as 
the law, we must largely take the mate- 
rials afforded by the past and learn how 
to use these traditional materials for the 
purposes of the present. It seldom hap- 
pens that we can fashion out of whole 
cloth the institutions or rules or doctrines 
upon which we must rely to meet the rise 


of new interests or to deal with new social 
situations. 

We may find a useful analogy in the 
streets of a modern city. If today we 
were laying out streets to go from place 
to place in downtown New York or in old 
Boston, no doubt we should follow lines 
very different from those ‘which now 
obtain. The streets as they run today were 
not designed for the needs of the traffic 
of today. Sometimes their course was 
determined by chance. Sometimes they 
were laid out at the fancy of this man or 
that, according to his ideas for the mo- 
ment. Sometimes they followed lines of 
travel as determined by the exigencies or 
the convenience of the first traveler. It 
follows that the plan of a city is by no 
means what it would be if the city were 
to be laid out anew today. The system 
of streets is irregular, incoherent, one 
might say irrational. We do the best we 
may to make the lines that have been 
fixed in the past available for the traffic 
of a modern city. Occasionally we give 
over this effort and carve out new streets 
ruthlessly as the last resource. But in a 
majority of cases we find it more wasteful 
to relay the streets than to put up with 
a certain amount of inconvenience from 
narrow, crooked, irregular ways. 

Many legal paths were laid out in the 
same way and are kept to for the same 
reason. But we must be sure that we do 
not venerate these paths simply because 
they are narrow, crooked and irregular. 
In the stage of legal stability and ma- 
turity in the last century it sometimes 
seemed that lawyers took an unholy pleas- 
ure in forcing the administration of jus- 
tice needlessly to traverse such ways. 
Strong judges were known to exercise their 
strength in compelling justice to keep to 
these paths when it would have been far 
easier to modify them or to strike out new 


142 





AMERICAN JUDICATURE SOCIETY 


paths. Speaking of such cases, Lord Chief 
Justice Erle said: “I have known judges 
bred in the world of legal studies who de- 
lighted in nothing so much as in a strong 
decision. Now a strong decision is a de- 
cision opposed to common sense and com- 
mon convenience. ... A great part of 
the law made by judges consists of strong 
decisions, and as one strong decision is a 
precedent for another a little stronger, the 
law at last on some matters becomes such 
a nuisance that equity intervenes or an 
act of Parliament must be passed to sweep 
the whole away.”* Again, speaking of the 
doctrine of tacking estates, as developed 
in English judicial decisions, an English 
critic says: “The doctrine of tacking has 
received judicial reprobation many times 
continued ; to every lay mind it must seem 
irrational and unintelligible. But notwith- 
standing in some of the cases in which it 
has been applied . . . is it not possible 
perhaps to detect a note of triumph rather 
than of surrender —the triumph of art, 
not the surrender of justice to the binding 
force of unfortunate prejudice ?”* 

In the past this needless forcing of jus- 
tice into crooked and narrow paths was 
often justified as a scientific process. But 
there is nothing scientific in such a pro- 
ceeding. The science that calls therefor, 
is a false science. For legal science must 
be the science of achieving the ends of law 
through law. In the modern state law 
takes on a scientific character in order to 
accomplish its ends fully, equally and ex- 
actly. It is not scientific for the sake of 
science. The jurist of today must judge 
it by the results it achieves, not by the 
niceties of its internal structure. He must 
value its institutions, rules and doctrines 
by the extent te which they serve the ends 
of law, not by the beauty of the logical 
processes by which they are deduced or 
the strictness with which they follow from 
the dogma which the legai system takes 
for its foundation. 

Granting so much, we must be on our 
guard on the one hand against preserving 





1. Senior, Conversations with Distinguished 
Persons (ed. of 1880) 314 


2. Willoughby, The Legal Estate, 71. 
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the old ways exactly as they are at undue 
cost, and on the other hand, against sacri- 
ficing important interests to a mere ana- 
lytical symmetry; against destroying the 
legal structure of the past, still capable of 
serving useful purposes, merely to bring 
about a regular geometrical form. 

There may well be differences of opin- 
ion as to what are anachronisms in law. 
Spencer has said that law formulates the 
government of the living by the dead and 
it may be that some would regard all law 
as an anachronism. Certainly some dis- 
tinctions are required. For I submit that 
the things which might conceivably be 
called anachronisms in law fall into three 
classes. 

In one class we may put institutions, 
forms, doctrines and rules which have sur- 
vived the reasons for their original con- 
trivance or the social environment in 
which they arose, but now suhserve other 
useful purposes. For example, judicial 
robes were once but the ordinary garb of 
mankind. The traditional mode of ad- 
dressing judges was once but the ordinary 
style in addressing high officials. Hence in 
the Jefferson Brick era of American insti- 
tutions we abolished judicial robes, since 
men no longer dress habitually in such 
fashion, and false notions of democracy 
have gone so far that in some parts of the 
country counsel have been heard to address 
the bench with an informal “Say, Judge.” 
In the first half of the nineteenth century, 
when the bench was made elective in so 
many jurisdictions, it was argued that ap- 
pointment and life tenure were ana- 
chronisms, and that the political system 
should be made symmetrical by electing 
judicial officers equally with executive of- 
ficers and legislators. Thus, in the debates 
in the Pennsylvania Constitutional Con- 
vention in 1828, one of the members, re- 
plying to a lawyer who feared the effect of 
elections upon judicial independence, ar- 
gued as follows: 

“He would ask whether we had not 
changed in many things connected with our 
courts of justice as in the laying aside of 
ancient customs and dress and the introduc- 
tion of simplicity and formality. . . . The 
learned judge . who opened this de- 





144 


bate, recollected perfectly well when the 
judges . . . wore wigs and gowns and 
had the sheriffs to go before them with 
white wands. There was a very 


aristocratic air about it. Had not 
judges and counsellors . . laid aside 
their wigs and gowns? . . . Then why 


could not and should not some- 
thing else equally unnecessary and useless 
be also dispensed with.” 

We now look at such matters differently. 
Experience has shown the importance of 
decorum and ceremony in the administra- 
tion of justice. Judges are resuming their 
robes and in those- parts of the country 
where loose forensic manners once pre- 
vailed the bar is reverting to the more for- 
mal and ceremonious manners of our legal 
tradition. 

Another example may be seen in the case 
of formal contracts. It seemed easy to 
show that the seal was an anachronism. 
In days of general illiteracy a man’s seal 
identified his deed as today his signature 
identifies his promissory note. With the 
advent of general elementary education 
the original function of the seal became 
obsolete. But in the meantime it had de- 
veloped a new function and served a real 
purpose in testifying to a deliberate prom- 
ise to which the law ought to give effect 
in the interest of security of transactions. 
The straits to which courts have been put 
to enforce promises by straining the idea 
of consideration where seals have been 
abolished, should be an impressive warn- 
ing. It is a serious mistake to treat such 
institutions offhand as mere anachronisms. 
Often the present may and does turn them 
to good account. They are by no means 
out of place in the modern world, even if, 
were we left to devise institutions out of 
whole cloth to subserve the ends in ques- 
tion, we should be likely to work out some- 
thing very different. 

In a second class we may put institu- 
tions, rules and modes of procedure that 
have survived the reasons for their orig- 
inal contrivance or the social situation in 


which they arose, and have not been put” 


to new uses, but are harmless survivals. 
Legal terminology is full of law French 


3. Proceedings and Debates of the Pennsyl- 
vania Constitutional Oonvention, 1828, V., 46. 
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because French of a sort was spoken in 
the courts till the fifteenth century and 
the reports were written in law French tili 
the seventeenth century. If we were mak- 
ing up a terminology de novo today we 
should not think of saying cestui que trust 
or cestui que vie or chose in action or en 
ventre sa mére or voir dire. But we need 
not on that account bestir ourselves to be 
rid of them. In time they will peacefully go 
the way of Baron and Feme and estoppel 
in pais. Again, our terminology is full of 
law Latin because all pleadings and rec- 
ords were in Latin till the middle of the 
eighteenth century. Today, if we got up 
writs for the first time, we should not say 
habeas corpus or capias or mittimus or 
duces tecum. Nor, if we made up our 
terminology for the first time should we 
say mens rea or donatio mortis causa or 
per stirpes, for Latin has ceased to be the 
ordinary language of written learning. 
But the only harm that comes of these sur- 
vivals is that they require a minimum of 
learning on the part of a learned profes- 
sion. I have heard counsel say to a Su- 
preme Court, “Your Honors, this is a pro- 
ceeding in rem and the rem is before the 
court.” And yet we are not called upon to 
discard our Latin terms of art in order 
to‘make more easy the path of the slovenly 
and the illiterate. 

For our present purpose the third class 
alone is important. In this class we may 
put institutions, doctrines and rules which 
have survived the original reasons of their 
contrivance and do not now subserve any 
useful purpose, but now impede effective 
administration of justice or stand in the 
way of a full legal securing of interests 
which the law ought to secure. In dealing 
with these anachronisms the first step 
must be diagnosis. We mast be sure that 
we have genuine anachronisms of the third 
type and that we are not destroying actu- 
ally or potentially useful institutions. This 
is not always an easy task. The possibil- 
ities of a legal institution or rule or doc- 
trine are not always apparent on the sur- 
face. The experience of those who first 
essayed thoroughgoing reform of proce- 
dure in the New York Code of Civil 
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Procedure in 1848, is an abiding testimony 
to the danger of haste and of anything less 
than encyclopedic knowledge of the exist- 
ing law on the part of those who seek to 
improve it. Analytical, historical and so- 
ciological methods must combine with dog- 
matic knowledge to find those institutions, 
rules and doctrines that do not conserve 
viman values and eliminate waste and 
tiction, but on the contrary, defeat values 
vt cause waste and friction. After diag- 
Aosis comes treatment. And here again 
we must insist upon critical, painstaking 
scientific methods. Superficial treatment 
is quite as unfortunate in its results as 
superficial diagnosis. Effective law-mak- 
ing in matters of private law requires a 
critical valuation and balancing of inter- 
ests, a critical consideration of what may 
be done and what may not be done by law, 
a critical comparing of the available means 
of giving legal security to the interests in 
question, critical study of the effect of pro- 
posed changes upon or relation of new 
rules and doctrine to the remainder of the 
legal system, and careful sociological study 
of the effect of the institution or rule or 
doctrine in action. 

It will not be easy to adjust our law- 
making machinery to the task of critical 
diagnosis and scientific treatment. As- 
sumption that law-making is in what 
Dicey calls the quiescent stage governs 
both judicial thinking and _ legislative 
method. For the most part courts must 
apply old principles to new situations. But 
at times they must apply new principles to 
situations both old and new. Legislatures 
must formulate new policies and lay out 
new lines. Legal theory still thinks of 
these things as in the one case inadmissible 
and in the other case rare and extraor- 
dinary. The traditional mode of thought 
in the profession regards the common law 
as a closed system of fixed principles, the 
details and the applications whereof are 
to be developed by a rigorous mechanical 
process of deduction. It admits no ele- 
ment of creation. - Likewise our legisla- 
tive organization rests on the assumption 
that law-making on other than political 
subjects is something exceptional. We 
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have experts for judicial work. Through 
the civil service we have experts in charge 
of the details of administration. But we 
assume that no expert provision is neces- 
sary to enable a legislature to do the small 
amount of petty tinkering of the legal 
system which is necessary to keep it in 
running order. Our legislative organiza- 
tion and legislative methods are devised 
for appropriations and political legisla- 
tion, not for legislation on legal matters. 
As to the latter, there is no continuity, no 
expert initiative, little or no expert criti- 
cism, and there are no systematizing or 
co-ordinating agencies. In large part our 
problem of dealing with anachronisms in 
the law comes to one of adapting our law- 
administering and law-making machinery 
to the scientific tasks imposed on them by 
the rise of new interests and the exigen- 
cies of a period of legal growth. 

Some of the anachronisms that demand 
our attention are in procedure, some are 
in the machinery of administering justice, 
and some of them are in the substantive 
law, in the principles, rules and standards 
which are established as a guide to men’s 
conduct and a measure for adjustment of 
their controversies. Accordingly there 
may well be three items in our program 
of dealing with them. Two of these items 
have been discussed repeatedly before the 
American Bar Association and I need only 
mention them. The third deserves more 
detailed consideration. 

With respect to anachronisms in proce- 
dure, it is now reasonably evident from 
abundant experience in common-law juris- 
dictions, that the proper course is to re- 
lieve our courts of the shackles of minute 
and detailed codes and practice acts, give 
them the power to regulate procedure by 
general rules, and then hold them to a 
responsibility coincident with that power. 
As it is, the lay public hold the courts re- 
sponsible beyond their powers and the 
courts themselves, heavily shackled by 
legislative prescription of détails, do not 
always exercise the powers left to them 
and assume that they are without respon- 
sibility for any part of a field which, as a 
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whole, has been removed from their con- 
trol. But it is no longer necessary to 
argue this subject at these meetings. 

With respect to anachronisms in the 
machinery of justice generally, I submit 
that relief is to be sought in a modern, 
unified, flexible judicial organization in 
which judicial power is conserved, the ad- 
ministrative activities of tribunals are sys- 
tematized, and provision is made for ex- 
pert and responsible supervision. I have 
argued for this on many occasions, and 
perhaps need do no more than refer to 
the report of the special committee of the 
American Bar Association on Delay and 
Unnecessary Cost in Litigation in the Re- 
port of the Proceedings of the Association 
for 1909.* But in passing one may remark 
that the administration of justice in petty 
causes by magistrates and justices’ courts, 
as it is still carried on in the greater part 
of our land, is a humiliating anachronism. 
The most reai grievance of the mass of the 
people against American law is not with 
respect to the substantive law, but rather 
with respect to the enforcing machinery 
which too often makes the best of rules 
nugatory in action. Of all peoples in the 
world we ought to have been the most soli- 
citous for the petty litigation of the poor. 
By continuing a system that grew up for 
the pioneer, rural, agricultural America 
of the formative period of our institutions 
in the urban, industrial America of today, 
we are driving our citizens to legal aid 
societies to get as a charity what the state 
should give as a right.® 

With respect to anachronisms in the 
substantive law, our path is not so clear. 
But we may say confidently that our pres- 
ent haphazard methods of legislation may 
not reasonably be expected to suffice. I 
submit that we require not merely legisla- 
tive reference bureaus to deal with the 
forms of legislation, important as these 
are, but even more’a ministry of justice, 





4. 34 Rep. Am. Bar Assn., 578 589, 595. See 
also, my address, “The Organization of 
Courts,” ey Legal Intelligencer, vol. 
22, No. 6 (p. iv), R Minn. State Bar Assn., 
1914, 169, ul. Am. “Fudicature Soc. No. 6. 

5. See’ my paper, “The Administration of 
Justice in me ae City,” 26 Harvard Law 
Review, 308, 312 ff 
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charged with the responsibility of making 
the legal system an effective instrument 
for justice. We need a body of men com- 
petent to study the law and its actual ad- 
ministration functionally, to ascertain the 
legal needs of the community and the de- 
fects in the administration of justice not 
academically or a priori, but in the light 
of everyday judicial experience and to 
work out definite, consistent, lawyer-like 
programs of improvement. Such a sug- 
gestion is not without common-law prece- 
dent. England had something of the sort 
during the great legislative reform move- 
ment of the last century. At the height 
of that movement every cabinet had, and 
was expected to have some project of law 
reform as a part.of the government pro- 
gram. Not only chancellors, as in the 
cases of Lord Brougham, Lord Campbell 
and Lord Westbury, but Attorneys Gen- 
eral felt charged officially with a respon- 
sibility for improving the state of the law 
administered in the courts. The Judic- 
ature Act is a monument to Lord Selborne 
and Lord Cairns. But, as Lord Westbury 
long ago pointed out, a separate depart- 
ment, charged with responsibility for the 
state of the law is demanded by the com- 
plex law-making problems of today. In- 
deed, the matter cannot be put better than 
he put it: 

“The first thing that strikes every member 
of our profession who directs his mind 
beyond the daily practical necessity of the 
cases which come before him is, that we 
have no machinery for noting, arranging, 
generalizing, and deducing conclusions from 
the observations which every scientific mind 
could naturally make on the way in which 
the law is worked in the country. Now, 
look how differently the moral sciences, and 
every part of physical science, are treated 
here. Is not science among us pursuing the 
great Baconian method of induction? Are 
we not always making experiments, record 
ing the results of our observations, and at 
length, when a great quantity of facts are 
ascertained, we advance with certainty the 
boundaries of each science? Why is not that 
applied to law? Take any particular de- 


partment of the common law—take, if you 
please, any particular statute. Why is there 
not a body of men in this country whose 
duty it is to collect a body of judicial sta- 
tistics, or, in more common phrase, make 
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the necessary experiments to see how far 
the law is fitted to the exigencies of society, 
the necessities of the times, the growth 
of wealth, and the progress of mankind? 
There is not even a body of-men concerned 
to mark whether the law is free from am- 
biguity or not; whether its administration 
is open to any objections; whether there 
be a defect either in the body or conception 
of the law, or in the machinery for carrying 
it into execution. The consequence is, that 
in the moral science of the law we never 
make an advance, because we never gen- 
eralize, and have not persons who (as moral, 
political or scientific men do in their pe- 
culiar line) interest and concern themselves 
in observing the effect of the law; whether 
the instrument we have destined for a 


certain duty is calculated to perform it 
well.’’6 


We have a series of slot-machine tri- 
bunals from which to draw out decisions 
or precedents from time to time as facts 
are put in by litigants. We have prosecut- 
ing officers. But we have no judicial de- 
partment, organized as such, and no true 
department of justice. The Attorney Gen- 
eral attends to the state’s litigation. But 
the state’s concern with law goes much 
beyond litigation. It is doubtless enough 
for fhe Attorney General, who is the coun- 
sel of the state in its capacity of a juridi- 
cal person, owning property, a creditor of 
some, a debtor to others, and sometimes a 
tort-feasor, to conduct the state’s litigation 
and have charge of enforcement in the 
courts of the laws guarding public and 
social interests. For these purposes an ad- 
vocate is required. Another type of lawyer 
should be Minister of Justice. It would 
be his responsibility to see to it that the 
law in general and, as a whole, not in par- 
ticular cases, was a means of furthering 
justice, to prepare legislation on the basis 
of critical,scientific study, to watch the law 
and the operation of legal and judicial ma- 
chinery, locating leaks and diagnosing de- 
fects, and to find the means to stop and to 
remedy them. We have given too much at- 
tention to the machinery of voting on laws 
and not enough to the preparation of laws 
to be voted on. So far at least as the admin- 
istration of justice and the everyday rules 
governing human conduct are concerned, 


6. Nash, Life of Lord Westbury, I, 191. 
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initiative and referendum are by no means 
as important as having something . worth 
while to initiate and something worth 
while to refer. 

Our legislative judiciary committees 
are mere sifting agencies. Their func- 
tions are negative only. And their sifting 
function is performed under such pressure 
that many things pass their hurried in- 
spection that ought never to be enacted. 
Things every day slip into statutes upon 
important legal subjects which a Minister 
of Justice would expose at once. The legis- 
lative reference bureau essays part of the 
work. But its field is too limited. For 
there is much more involved than study of 
comparative legislation and provision for 
better drafting. ‘Legislation is too much 
at the mercy of aggressive particular in- 
terests. If one doubt this, let him com- 
pare the common law as to the liability of 
innkeepers, worked out on a theory of safe- 
guarding the public in the days of travel 
upon horseback, with modern American 
statutes procured by hotelkeepers’ associa- 
tions. Or let him study the statutes as 
to material men’s liens procured by lum- 
ber dealers’ associations in many of our 
states. I mention these because they are 
common and of long standing. But any 
state statute book will show how com- 
pletely our legislation may be molded by 
any aggressive particular interest that does 
not come into conflict with a well-defined 
permanent group of voters. 

The Civil War demonstrated that com- 
mon sense and courage were not enough 
to make officers or even soldiers. Every 
legislative session shows that good inten- 
tions and common sense and a sensitive 
ear to the ground are not enough to make 
lawgivers. Yet we cannot have a class of 
professional lawgivers. It is not merely 
that we distrust experts generally. There 
is some foundation for distrusting the ex- 
pert when he is more than adviser. The 
specialist is but too likely to project his 
specialty to matters beyond its limits. 
What we need is to give our legislators ex- 
pert counsel, to make expert preparation 
for lawmaking in advance of legislative 
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sessions, and to commit this preparation 
to a body that under the pressure of re- 
sponsibility can develop some consistent 
policies and work toward some defined 
ends. Individual initiaiive will not suffice. 
It has done some notable things indeed ; 
for such undertakings as the Century Di- 
gest and the Cyclopedia of Law and Proce- 
dure and Lord Halsbury’s Laws of Eng- 
land in the Roman-law world would have 
been the work of the state. Yet how dif- 
ferently would a proper ministry of jus- 
tice execute the task of digesting or re- 
stating the law. If we grant that the 
private undertakings referred to have 
given us serviceable professional tools, yet 
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we must recognize that they have not made 
for improving the law, and that as forms 
of the law they leave very much to be de- 
sired. oe 

Not the least of the factors in driving 
us to a régime of extra-legal administra- 
tive justice, to a revival of government 
by men, to a polity of boards and com- 
missions, acting on no defined principles, 
governed by no settled procedure, and ad- 
ministering an offhand justice, after the 
manner of Harun al Raschid, is the want 
of better and more scientific means for 
promoting and directing the growth of law 
in a time when growth is imperative. 





Bar Integration Wins 


Nebraska State Bar Association Approves Measure—Remarks Of- 
fered by Judge Clarence Goodwin, Chairman of Con- 
ference Committee on Bar Organization 


The first formal battle on bar integra- 
tion was fought at Omaha, Dec. 30, when 
the Nebraska State Bar Association held 
its annual meeting. The idea of a bar 
with definite powers and duties in respect 
to self-government, except as a mere ab- 
straction, originated with the Nebraska 
State Bar Association. The bill which its 
committee drafted is the first bill on the 
subject in this country. It is similar in 
practically all respects to the model bill 
published by this society. (Journal, A. 
J. S. Vol. II, No. 4). 

The measure was discussed with great 
animation through forenoon, afternoon 
and evening sessions, and finally emerged 
with a record affirmative vote. The com- 
mittee was directed to continue its work 
and report at the next annual meeting, 
which will be held before the next legis- 
lative session. 

Clarence N, Goodwin of Chicago, Chair- 
man of the American Bar Association 
Conference Committee on Bar Organiza- 
tion, attended the meeting and read a 
paper on the subject. Concerning the re- 
lation of the bench and bar as correlative 


in our system of administering justice, 
Judge Goodwin said: 

“Our judiciary consists of a definite 
number of judges constituting the bench 
of their several courts and an indefinite 
number of counselors constituting the bar. 
The former are the presiding and deciding 
members of the courts, the latter are its 
moving and advising officers. Under our 
system of jurisprudence the former can- 
not function to any successful degree with- 
out the latter and in the main they refuse 
and properly refuse to proceed without the 
advice of counsel. Members of this bar 
have not merely duties and obligations 
which devolve on them when they under- 
take the presentation of a cause or the giv- 
ing of advice to a client, but are under a 
legal obligation to appear and defend ac- 
cused parties when directed so to do by the 
presiding judge, without any volition on 
their part and, what is even more dis- 
tressing, without compensation. They are 
in a strict sense officers of the court and 
a part of the governmental machinery of 
the state. The justices of the Supreme 


Court are, under the law, organized as a 
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bench, function as a body politic, and, 
apart from the express provisions of the 
statute, provide the rules for their own 
government and guidance. The other 
branch of the court, namely the bar, also 
exists as a definite entity, but it is an un- 
organized body politic without hands, or 
feet, or head, or means of organic or po- 
litical action. This condition is excep- 
tional, absurd, and, prior to our existence 
as a nation, unprecedented in the modern 
civilized worl& In every other civilized 
country, so far as I am able to learn, the 
bar is a self-governing body politic, mak- 
ing its own rules, administering discipline 
in needed cases, and seeing to it that un- 
worthy and unfit applicants are not ad- 
mitted to or retained in its ranks. 

“Tt is very interesting to know that 
where the bar has been given this logical 
and essential power of self-government, its 
members have commanded the respect and 
confidence of the public, while, if you will 
pardon me for blunt speaking, our general 
public too often associates the lawyer with 
sharp practices, with having an eye to the 
main chance, with a disposition to take 
advantage of those with whom he comes 
in contact, with chicanery and with a will- 
ingness to use any means necessary to his 
end which can be indulged in without too 
great a chance of criminal prosecution. 

“The great mass of the bar are entirely 
free from any of these characteristics, but 
in the public estimation we suffer from 
the misconduct of the few and we will not 
fully regain our proper standing as a pro- 
fession until such misconduct ceases to 
be a matter of daily occurrence and is rec- 
ognized by the public as something rare 
and exceptional. The point which I wish 
to emphasize is merely that the miscon- 
duct of any lawyer affects the vital interest 
of the entire bar, and likewise that the 
incompetence of the few is a direct injury 
to us all. This in brief is the situation. 
Now let us consider for a moment the 
remedy. 

“The bill here under discussion pro- 
poses to invest the Nebraska Supreme 
Court Bar with powers of self-government 
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and discipline, and a limited control over 
the terms of admission. In a word, it 
proposes to put these matters in the hands 
of those who are most vitally interested in 
seeing to it that standards of professional 
conduct are high, that improper conduct is 
punished, and that unfit and unworthy 
persons are not admitted to the office of 
attorney and counselor at law. 

“Here I would like to make one sugges- 
tion in regard to the form and title of 
the Act which has been so ably drafted by 
your distinguished Committee. The in- 
tent, purpose and effect of the Act is not 
to incorporate the Nebraska State Bar 
Association, but to constitute the members 
of the Nebraska Supreme Court Bar a 
body politic with certain powers of self- 
government. As I suggested above, the 
Nebraska Supreme Court Bar is an entity 
and the fact that it is composed exclusively 
of officers of the court who constitute a 
part of the State Government, gives it ex- 
istence and character as a body politic, 
but one at present without power to func- 
tion. If then the legislature is to invest 
this body politic with powers of self-gov- 
ernment, the name under which it should 
be designated ought to be commensurate 
with its dignity and reflect its official char- 
acter as a body ‘politic created by law; 
that name, in my opinion, is the ‘Supreme 
Court Bar of the State of Nebraska,’ to be 
referred to more informally, perhaps, as 
the ‘Nebraska Supreme Court Bar.’ I 
make this suggestion with a conviction 
that it is a matter of great importance 
that the word ‘Association’ necessarily im- 
parts an unofficial and voluntary organi- 
zation, and that while the change in 
phraseology in the Act is slight, it to my 
mind makes the purpose clear, gives the 
body organized its true and fit name, and 
removes a possible question as to legality 
of the proposed enactment. It is not the 
Nebraska State Bar Association that is to 
be incorporated, but that association is to 
be the means by which the bar is to be 
organized. 

“In order to make my suggestion con- 
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crete I venture to submit the following 
redraft of sections 1, 2.and 3°” 
Nebraska Supreme Court Bar Act 

Section 1. For the purpose of the more 
efficient administration of justice, the at- 
torneys at law in this state are hereby de- 
clared to be officers of its Supreme and 
District Courts, and as such are hereby con- 
stituted a body corporate and politic’ under 
the name of the Supreme Court Bar of the 
State of Nebraska, which may be more 
briefly designated as the Nebraska Supreme 
Court Bar and hereinafter referred to as the 
Bar and which is hereby charged with the 
power and duty of supervising and regulat- 
ing the conduct of attorneys at law of this 
state as hereinafter provided. 

Section 2. All attorneys at law in this 
state who are authorized to practice before 
its Supreme Court and all those hereafter 
duly admitted to practice before said court 
are as guch declared to be members of said 
body politic as herein provided, 1nd shall 
be subject to the provisions and require- 
ments of this Act. 

Secrion 3. Upon the passage of this Act, 
the Nebraska State Bar Association shall 
by virtue of the provisions of the Act be- 
come the Supreme Court Bar of the State 
of Nebraska and its existing organization 
and officers of the Nebraska Supreme Court 
Bar, until superseded by the organization 
as hereinafter provided.” 


The speaker indicated his faith that bar 
integration would stimulate a wholesome 
esprit de corps, saying: 

“We cannot, moreover, put too much 
emphasis on the psychological effect of 
making the lawyer a member of an offici- 
ally constituted body and of charging him 
with responsibility for its actions, of giv- 
ing him a personal interest in seeing that 
its standards are lived up to and its canons 
of conduct heeded. We have innumerable 
instances of the effect of organization on 
the mind and actions of the individual. 
We have seen millions of young men— 
many of them indifferent to law an 4 order, 





1. It would seem, however, that it is not 
necessary for the legislature to declare the bar 
to be a body politic, since from the very fact 
that it is an existing body ot officers of the 
judicial department of the government, it is 
of necessity a body politic. It follows, there- 
fore, that it is only necessary for the legisla- 
ture to define its powers and duties and the 
method M4 which they shall be exercised and 
performed. 


2. It would also seem desirable that the 
se of the state bar should be accom- 
— in such a way as to leave the State 

r Association in existence as a distinct vol- 
untary organization, since it may be found 
that all its useful functions will not be per- 

formed by the organized bar. 
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having slack ideas in regard to conduct, 
careless of personal appearance and indo- 
lent in habits—respond instantly to the 
stimulus that comes from being part of 
an organization in which they can take 
pride, and, as a result, become keen, alert, 
self-respecting young men, jealous of their 
organization’s appearance, discipline and 
good name, and inspired with a wish to 
be a credit and an honor to it.” 

After considering briefly the means 
provided by the act for making self-disci- 
pline practical, Judge Goodwin made some 
specially quotable remarks: 

“Oligarchic government and discipline 
are better than none, but the fundamental 
principles upon which our government 
and its institutions rest demand that the 
bar shall be self-governed and self-disci- 
plined. We know that when the initiative 
in such matters is left with a small minor- 
ity, the power will be directed against 
those outside and seldom, if ever, against 
those admitted to the sacred portals. We 
cannot blind ourselves to the chicanery 
that has been practiced and the wrongs 
that have been perpetrated against the 
public by or with the advice of lawyers 
so entrenched in their position as to make 
them practically immune from discipline ; 
in short, we know that the bar needs disci- 
pline at times at the top as well as more 
or less constantly at the bottom, and that 
the eternal principles of democracy and 
justice, therefore, demand that matters of 
discipline be in the hands of those selected 
by and responsible to the profession in its 
entirety. 

“T am sanguine, as I said a moment 
ago, that where the power of discipline is 
given it will be necessary to use it but 
seldom. Nobody wishes to put himself 
in a position where the officially consti- 
tuted governors of his profession—in 
whose selection he has had part—will feel 
called upon to censure him either in public 
or in private. Personally, I have a con- 


viction that when proper authority is 
‘lodged in the entire bar to fix its own 
standards and to administer its own dis- 
cipline the standards will be high and they 
will be complied with.” 





Building Up the Law 


A Plan Whereby the Bar Can Influence the Development of Sub- 
stantive Law in All the States 


“After all, an organization scheme is 
only a scaffolding within which the com- 
ing edifice of the bar as a learned, respon- 
sible and self-disciplined profession, will 
be erected. The range of activities of such 
an association will not stop with the mat- 
ter of admissions and discipline, which are 
largely domestic policing; they will be 
constructive in ways now hardly dreamed 
of.” This statement was published in the 
JouRNAL, Vol. II, No. 4, in connection 
with the draft act for incorporation of a 
state bar association. 

At about the same time the Central Law 
Journal published a communication from 
Henry C. Clark, Esq., of Jacksonville, 
Fla., which illustrates the idea very well. 
At the present time Mr. Clark’s proposal, 
whereby the bar can inform itself of the 
opportunity for a scentific development of 
law, and take the leadership in this great 
work, sounds rather visionary. However 
compelling the idea, and however insistent 
the need, we lack that integration of the 
profession which would be necessary to 
such serious work. But if we had in the 
several states an integrated bar there 
would be an environment in which those 
members who feel their responsibility to 
the development of law could get down to 
work and in time accomplish a great deal 
which our legislatures are obviously unfit 
to do. Mr. Clark’s proposal follows: 

Inter arma leges silent, says an old legal 
maxim. Whatever may have been the orig- 
inal reasoning behind this maxim, one 
reason that might be urged in support of 
its application to the last and greatest war 
would be that in this war thousands upon 
thousands of our lawyers turned from 
“leges” to “arma.” But the signing of the 
armistice meant, for such of these lawyers 
as ‘survived, and, thank God most of them 
did, an about face, and they are now for- 


saking “arma” and returning to “leges.” 
We hope and pray that never again, and 
certainly not within the lifetime of any of 
us now living, will this maxim be forced 
to the front. 

The shelving of this ancient and here- 
tofore supposedly necessary arrow in the 
laws’ quiver is attended with the deepest 
problems of government and of law that 
ever have demanded solution. For three 
or four years our nation has been shouting 
preparedness for “arma.” The time has 
now come when we must adopt a system 
of preparedness with respect to “leges.” 
Herein lies the reason for this letter. 
Herein lies a challenge to the American 
Bar. 

Well may we lawyers recall Daniel Web- 
ster’s foast at the Charleston Bar Dinner: 
“The law — it has honored us — may we 
honor it.” 

Seriously and thoughtfully may we 
study the following from Bacon: “I hold 
every man a debtor to his profession ; from 
the which, as men of course do seek to re- 
ceive countenance and profit, so ought they 
of duty to endeavor themselves, by way of 
amends, to be a help and ornament there- 
unto. This is performed in some degree 
by the honest and liberal practice of a pro- 
fession, when men shall carry a respect not 
to descend inte any course that is corrupt 
and unworthy thereof, and preserve them- 
selves free from the abuses wherewith the 
same profession is noted to be infected: 
but much more is this performed tf a man 
be able to visit and strengthen the roots 
and foundation of the science ttself ; there- 
by not only gracing it in reputation and 
dignity, but also amplifying it in perfec- 
tion and substance.” 

I anticipate you will agree that only in 
exceptional instances are the members of 
the bar consciously striving to strengthen 
the foundations of the law. And never 
was there greater need than right now for 
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the bar, and each member thereof, to be 
well grounded. 


To Preserve Our Institutions 


The bar of our nation needs to stand 
shoulder to shoulder upon a solid platform 
of sound law, and to strive as a single 
whole to preserve the basis and integrity 
of our institutions. 

How shall our American bar unite in a 
program of preparedness? How may we 
create a widespread realization of the 
larger professional duties assumed or 
which should have been assumed by every 
member of the legal fraternity when he 
took his oath of office? How may we ac- 
cept the challenge of the times? 

First: by study, and study not limited 
to strict law. 

Second: by comparison of ideas between 
individuals, including the comparison of 
legal concepts with those in other fields of 
thought. 

Third: by comparison of ideas between 
lawyers grouped as to different sections of 
the same state. 

Fourth: by comparison of ideas between 
lawyers grouped according to state lines. 

The essence of this system of prepared- 
ness is first, individual study, and second, 
group study. Its aim is the uniting of the 
entire American bar in one tremendous 
joint preparation for the duties ahead. 
Such preparedness would prove as ade- 
quate for “leges” as our military prepared- 
ness has proven for “arma.” To the degree 
to which such a program is made nation- 
wide, to that degree will it prove efficient. 


A Lawyers’ Seminar 


Concretely, I would propose what might 
be called a Lawyers’ Se:ninar, to be held 
annually for a certain number of weeks, 
say from four to eight, with one meeting 
per week, to be carried out in every city in 
the country of sufficient size to warrant it, 
and to be attended by all lawyers of the 
particular city whose interest had been 
aroused by a systematic, wholesome ad- 
vertising of the Seminar. A uniform out- 
line of study and discussion should be fol- 
lowed throughout the country, which 
would be arranged by a central organiza- 
tion. This central organization would also 
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select a thoroughly representative and 
leading member of the bar of each city to 
lead the Seminar. Papers would be read, 
say, one or two at each meeting, a copy of 
which would be sent te the central organi- 
zation where any novel or good ideas would 
be extracted and made use of. Possibly a 
central bureau could be established, to act 
as a resolvent to compile and publish such 
legal works as seemed advisable, for many 
ideas and suggestions inevitably would 
come from these papers. These publica- 
tions would then in fact be the work of 
our entire bar, and would present the com- 
bined and distinctive legal thought of the 
country. I do not mean merely reprinting 
the papers, but preparing regular books, 
based on ideas collected from the papers. 

To forestall the objection that an or- 
ganization competent to handle such a 
Seminar could only be built up slowly, it 
may be recalled that the American Bar As- 
sociation could inaugurate such a program 
with facility. 

Realizing, of course, that no product of 
the human mind is perfect, and that such 
products variously approach or fail to ap- 
proach perfection, I offer the plan of a 
nation-wide Lawyers’ Seminar as a method 
for meeting the stress which inevitably 
will be put, and, in fact, is now being put 
upon our institutions. The need of seri- 
ous and widespread preparation cannot he 
questioned. We must progress. Either 
let a better solution be presented, or let’s 
get busy and launch a Nation-wide Law- 
yers’ Seminar. 





Progress in Oklahoma 


The Special Legislative Committee of 
the Oklahoma State Bar Association has 
issued its plan for the complete unifica- 
tion of the courts of the state. It takes 
the form of an amendment to the consti- 
tution. The text will probably be pub- 
lished in this JournaL. The Pennsyl- 
vania Committee on Constitutional 
Amendment has been engaged in a con- 
sideration of court unification. The 
Massachusetts Commission on Judicature 
has drafted special procedure for small 
claims in all courts of the state. 





Conciliation Made Easy 


Iowa Code Commission Produces a Draft of Rules for Conciliation 
Which Present the Matter in Extremely 
Concise Form 


A commission is at work in Iowa this 
year charged with the general revision of 
statute law. The commission is composed 
of J. H. Trewin, chairman; J. C. Mabry 
and U. G. Whitney, secretary. 

The commission has devoted attention 
to the matter of conciliation of small 
claims and has produced a tentative draft 
which is extremely brief and yet contains 
the essentials of a great saving to small 
litigants. Conciliation procedure is made 
applicable to all claims of $100 or less, 
except in cases of attachment and replevin. 
The procedure is similar to that which has 
worked so successfully for more than a 
century in Norway and Denmark, as re- 
lated in this JourNnaL, Vol. II, No.1. The 
parties are brought face to face, without 
counsel, in a private hearing, where they 
may talk their dispute over frankly, know- 
ing that admissions then made are privil- 
eged. 

Under the proposed plan local judges 
and official conciliators will preside over 
hearings. The conciliators are to be ap- 
pointed by the judges and as they will 
receive no salary there may be as many 
appointees for any county as may appear 
convenient. The act is in permissive form 
only, which may well avail for a test of the 
idea. 

There will be conciliation only in coun- 
ties where the judges adopt the plan and 
appoint conciliators, but in such counties 
it is necessary for litigants to attempt 
conciliation before bringing suit. This 
will permit a person with a grievance in- 
volving a small amount of money to meet 
his oppofient under circumstances favor- 
able to a just settlement, without first lay- 
ing out fees and risking considerable cost. 
It is even better for the person complained 
of, as he is given an opportunity to do jus- 
tice, if advised that he is in the wrong, 
without being subjected to litigation. Or 
he may prove that he is right, and a suit 


will be obviated to the advantage of both 

parties. 

The act reads as follows: 

A Bill for au Act to amend Chapter four of 
Title twenty-eight of the compiled code of 
Iowa, relating to judges and courts, and 
rules for conciliation of certain contro- 
versies. 

Sec. 1. Rules for Conciliation—Concilia- 
tors—The judges of the district court for 


- their districts and the judges of the munic- 


ipal court for their districts may adopt and 
enforce rules prescribing the manner of 
settlement of controversies by conciliation 
and the duties of the clerks of the several 
courts in respect thereto; may appoint con- 
ciliators, or any judge may act as such, but 
no judge shall preside at the trial of any 
action involving a controversy in which he 
has acted as conciliator. 


Sec. 2. Procedure—No party shall be rep- 
resented by counsel except by consent of the 
conciliator. The proceedings shall be in- 
formal and no record thereof shall be pre- 
served except the agreement of settlement 
signed by the parties. The judge may direct: 
the same to be filed in the office of the 
clerk and judgment to be entered thereon. 

Sec. 3. Bar to Action—In districts in 
which rules for conciliation are adopted, and 
conciliators appointed, no person may main- 
tain an action for the recovery of one hun- 
dred dollars or less unless he alleges and 
proves by certificate of-a conciliator that he 
has made a good faith effort to settle the 
controversy; but this section shall not apply 
to suits aided by attachment to enforce a 
lien, or for replevin. 





Detroit Has Hopes 


The adoption of the act to unify De- 
troit’s two criminal courts will depend 
upon a popular vote to be taken in April. 
There appears to be good prospects for 
success, as the old courts, now particu- 
larly under test, continue to fumble. The 
new act is significant, because, if adopted, 
it will result in the first real criminal 
court ever established in any state. 
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Court Resents Criticism 


Municipal Court of New York City Tells of Prompt and Economical 
Handling of Litigation of Poor Persons 


The judges of the Municipal Court of 
the City of New York consider that they 
have a grievance against Mr. Reginald 
Heber Smith’s report on “Justice and the 
Poor,” published last November by the 
Carnegie Foundation for the Advancement 
of Teaching. A summary of this report 
prepared by the author was published in 
the last number of the JOURNAL. 

When the report was published certain 
New York newspapers printed extracts 
from it and employed sensational and mis- 
leading headlines, conveying the impres- 
sion that the small litigant has little 
chance for justice anywhere in the land, 
including New York City. 

The Municipal Court of New York 
monopolizes civil jurisdiction in causes 
involving not more than $1,000 in the 
metropolis. The court was put in an un- 
favorable position by these newspaper ar- 
ticles and headlines. It met the situation 
by an investigation and report made by 
its committee on General Welfare. The 
report is too long and the subject too 
much a local one to permit of publishing 
it in full, but it well justifies comment and 
quotation. 

We do not see that the report convicts 
Mr. Smith of over-statement or unfair 
criticisms. It is only by perversion of his 
‘statements that harm results. No author 
can prevent misapplication of his words. 
If he had gone more into detail he could 
have set forth the interesting details con- 
cerning the facilities afforded the poor 
litigant which appear in the committee’s 
report, and which make it illuminating. 

It is interesting in the first place to 
know that there is a court with a “Welfare 
Committee.” It is.interesting to learn that 
a court with conspicuous leadership and 
organized powers and responsibilities will 
react promptly to adverse criticism, and 
still more interesting to observe that this 


court is in a position to absolve itself of 
blame for alleged shortcomings. 

Mr. Smith has grouped the defects of 
our courts generally, as they apply to the 
poor litigant, under three heads: (1) de- 
lay, (2) court costs and fees, and (3) the 
expense of counsel. The report of the 
Welfare Committee takes these heads and 
refutes the charges so far as they apply at 
the present time to the situation in New 
York City. 

1. Delay. “There is no delay. A sum- 
mons is returnable within five days from 
the date of its issuance. It is almost the 
invariable practice to dispose of small 
claims such as wage cases, work, labor and 
service cases, etc., without adjournment 
on the day on which the cases are placed 
on the calendar, which is within five days 
and not more than eight days after the 
defendant has appeared, if the case is con- 
tested. (Sec. 95 M. C. C.) If it is not 
contested, there is no delay whatever in 
the entry of judgment after the defendant 
is in default for answer after the five days 
have expired. Judgment is automatically 
entered by the clerk upon the plaintiff’s 
filling out a blank form of complaint and 
swearing to it before the clerk.” 

“Under the rules of the Municipal 
Court wage cases are given a preference on 
the day calendar and a preference is also 
given to small claims; that is, those cases 
in which the amount claimed does not ex- 
ceed $50. (Rule 4 M.C.) It rarely hap- 
pens that these small claims are not dis- 
posed of in an hour or two at most after 
the completion of the call of the calendar 
on the day on which the cause is first no- 
ticed for trial; a minimum loss of time is, 
therefore, occasioned to the litigant. 

2. Court Costs and Fees. “The court 
costs in the Municipal Court are extremely 
small. The total court fees cannot exceed 
$2.00 and in a case where the defendant 
interposes no defense and files no answer, 
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the only fee is $1.00. (Sec. 174 M. C. C.) 
Where a party is too poor to pay the court 
fees, the clerk will prepare and take for 
the party his affidavit in which he asks 
leave to sue or defend as a poor person: 
These applications are invariably granted. 
Where a party is permitted to sue or de- 
fend as a poor person he pays absolutely no 
fees or costs of any kind. (Sec. 28 M. 
C. C.) 

3. Hapense of Counsel. “It is entirely 
practicable for a person to conduct his 
case in the Municipal Court without an 
attorney. It happens daily in almost every 
one of the parts of the Municipal Court 
that both plaintiffs and defendants are in 
court presenting their claims without at- 
torneys. Their rights are protected ade- 
quately by the judges of the court who 
listen to the stories of the parties and their 
witnesses, if any, and examine the wit- 
nesses, bringing out all the important 
facts. A person desiring to commence an 
action in the Municipal Court need only 
go to the office of one of the clerks of the 
court, twenty-four in number, scattered 
throughout the city, and ask for a sum- 
mons. He obtains it and is told by the 
clerk how to serve it and return it to the 
clerk’s office. 

“In an action under $100 a party who 
desires to defend simply goes to the clerk’s 
office as directed in the summons, tells the 
clerk his defense, which is noted by the 
clerk who then and there informs him 
when to return to the court for a trial of 
his case. (Sec. 78, Subdiv. 3, M. C. C.) 
The clerk thereupon notifies the plaintiff 
by mail of the day for which the trial is 
set. (Sec. 95 M.C.C.) Should it appear 
to the court that the facts are involved and 
the case one in which the rights of the 
party will suffer unless he is represented 
by an attorney, the court may assign an 
attorney to conduct the case where the 
party is too poor to employ one. (Sec. 28 
M. C. C.) The attorney thus assigned 
must serve without compensation. (C. C. 
P. Sec. 460.) The court must also ask 
either the Legal Aid Society or the Legal 
Aid Bureau of the Educational Alliance 
to look after the interests of a party too 
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poor to employ an attorney. These or- 
ganizations employ attorneys to supply 
free legal advice to poor litigants. .” .. . 

“As a further protection to the poor 


-litigant, where a wage earner secures a 


judgment under $100 for wages he is en- 
titled to enforce his judgment by causing 
the arrest, if necessary, of the defendant. 
This remedy is a most effective one to en- 
force a claim against a defendant who 
might otherwise be proof against the col- 
lection of the judgment and is one of the 
very few instances in our law which still 
survives where a party may be arrested 
for debt. (Sec. 139 M. C. C.)” 





A Peppery Protest 

The editor is in receipt of the follow- 
ing letter from the President Judge of the 
Forty-sixth Judicial District, Pa.: 

Clearfield, Pa., December 6, 1919. 
American Judicature Society, 
31 West Lake Street, 
Chicago, Ill. 
Gentlemen:— 

I have your recent communication enclos- 
ing the proposed Bar Association Act with 
introductory note and argument. I shall take 
great pleasure in seeing the various members 
of the legislatures from this district and 
using any influence which I may possess in 
opposition to such vicious legislation. As 
yet I have never seen any “closed shop” 
proposition which would compare with it. 
The most zealous advocate of the trade union 
idea has so far failed to demand that the 
law shall exclude from the right to earn a 
living in the manner for which they are 
qualified, of persons not members of his trade 
union, under penalty of fine and imprison- 
ment. 

The glory of the lawyer has been his inde- 
pendence and his freedom to represent the 
interests of his client and the public, un- 
trammeled and unfettered. The underlying 
reason why the average good lawyer does 
not take very kindly to the present State 
Bar Association idea is because of the ruling 
“clique,” as you put it, and also because he 
has no faith in the proposition that his con- 
duct will be improved or the standing of his 
profession bettered by it being relegated to 
the tender mercies of the men who inevitably 
control it. In our own State we have been 
fortunate in having some of our best mate- 
rial in active place in our Association, but 
so far as being any real factor in improve- 
ment of the profession or of benefiting its 
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relations with the public it might as well 
not exist. 

We are not aware, in this District, of any 
such conduct on the part of members of the 
Bar as seems to be indicated in your article. 
If the gentlemen who are booming this prop- 
osition are so humiliated by the conduct of 
the lawyers of their acquaintance and in 
their locality, as seems to be the case, it 
might not be a bad idea for them to clean 
house in their neighborhood before they 
attempt to foist a proposition of this kind 
upon the public. 

If it.be true that the legal profession 
does not have the standing it. should have 
and does not receive the degree of respect 
and wield,the influence to which its numbers 
and ability entitle it, the cause is to be found 
to some degree in the sensational and mis- 
leading articles to be found in newspapers 
and magazines largely written or inspired 
by real or alleged lawyers, and the still 
greater influence is to be found in the exist- 
ence of bogus law reformers and the peddlers 
of quack legal practices and methods, who, 
regrettably, are not to be found half so much 
among the shysters as among the so-called 
leaders. 
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I belong to that not yet extinct element 
of the American people who believe that 
every American citizen has a right to use his 
talents to earn a living in whatever honest 
line of work he is qualified to perform, and 
such experience as I have had at the Bar and 
on the Bench confirm the conclusion that 
the greatest boon that could come both to 
lawyers and to the public would be the 
prohibition, under severe penalties, of cer- 
tain organizations and societies. 

Very truly yours, 
SINGLETON BELL. 

Judge Bell is not entirely alone in the 
state of mind which his letter discloses, 
when on the first page he glories in inde- 
pendence and freedom, and on the second 
page proposes to utilize his freedom for 
the suppression “under severe penalties” 
of the activities of all those persons with 
whom he disagrees. Such cases cannot be 
cured by an operation, but sometimes yield 
to treatment. The Judge should take 
more exercise in the open air, and eat 
frugally of laxative foods. 





A New Regime Needed 


That the courts should make their own 
procedural rules is a principle which now 
meets with but little opposition, but we are 
still a long way from satisfactory experi- 
ence as to the method to be adopted for the 
exercise of this necessary power. The 
shortest proposal is simply to direct the 
state supreme court to make, alter and 
amend all the rules of practice and proce- 
dure, or all except some which may be re- 
served to the legislature. There has been 
considerable success under this plan in 
Colorado, though the first work of the 
court was so obnoxious to the bar that it 
was speedily revised. But in other states 
the power has been permitted to lie dor- 
mant. 

The rule-making power is so closely al- 
lied to that other undeveloped power—of 
administration—that they should be cou- 
pled and exercised by the same court or 
committee. In the drafts for court organ- 
ization of the American Judicature So- 


ciety these powers are vested in a compact 
body of judges representative of all the 
kinds of courts, both trial and appellate, 
so that business management can be insti- 
tuted. This is the very soul of the idea of 
court unification. 

We cannot for a moment propose to 
shoulder on our busy supreme courts the 
management in detail of all the judges and 
dockets and clerks of all the branch courts 
of the state. This work must some time 
be done, just as it is now done in a few 
of our recently created municipal courts, 
if we are ever to have any substantial im- 
provement in the administration of jus- 
tice. It should be coupled with the rule- 
making power, for in the very large field 
of rules directed not to litigants, but to 
judges, these powers are identical. 

In support of the idea that an over- 
worked state supreme court is not the ideal 
body to exercise rule-making authority, 
Michigan offers a good example. The con- 
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stitution adopted in 1909 expressly di- 
rected the Supreme Court to regulate 
procedural change, in these words: 

“The Supreme Court shall by general 
rules establish, modify and amend the 
practice in such court and in all other 
courts of record, and simplify the same.” 
Art. VII, See. 5. 

This power was not used. There was 
widespread agitation for reform in proce- 
dure, resulting in 1913 in the passage of 
an act which generally revised the entire 
practice of the state. This act again, in 
much more detailed words, directs the Su- 
preme Court to make and alter rules, and 
to revise the rules at least once in every 
two years. 

And yet we find that in 1919 the Michi- 
gan legislature passed twenty-six acts 
amending the practice. A few of these are 
concerned with salaries and fees, and are 
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probably outside the range of rule-making, 
but there are such titles as these among 
the others: Publication of Order of Ap- 


pearance ; Service of Order of Appearance ; 


Return of Complaint; Service of Sum- 
mons; Writs of Error; Adjournment of 
Hearing Upon Complaint ; and so forth. 

The old regime persists. The legislature 
makes a comprehensive practice act run- 
ning to 567 pages of text, and at once be- 
gins to patch it. The Supreme Court goes 
on with the necessary work it has to do, 
which takes all its time and energy. 

If there were in the state judicial sys- 
tem a council of judges, representative of 
the trial and appellate courts, and charged 
generally with the administration of the 
courts, as well as the making of procedural 
rules, these needed powers would be exer- 
cised in an expert manner, and yet respon- 
sive to professional opiniun. 
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159 











A vade mecum of federal law 








The Compact Edition, U. S. Compiled Statutes, and 
1919 Supplement are the handbooks of the present day 
lawyer. They are a necessity to every attorney because of 
the far-reaching scope of the many new federal laws, which 
directly or indirectly affect practically every American 
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The Compact Edition and Supplement together cover ali general 
federal laws now in force passed by Congress from 1789 to March 4, 1919. 
2 vols., buckram binding, $10.00 delivered. 


The 1919 Supplement alone covers all the general laws passed 
during the last session of Congress, from June 14, 1918, to March 4, 1919. 
1 vol., buckram binding $2.50 delivered. 


West Publishing Company 


Saint Paul Minnesota 











